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SUPERIOR COURT DIVISION

COUNTY OF [COUNTY]


FILE NO:__________________

STATE OF NORTH CAROLINA

:







:

vs.





:
ORDER ON APPEAL OF TRANSFER







:
OF JURISDICTION FROM DISTRICT
[JUVENILE]




:
COURT TO SUPERIOR COURT

Juvenile/Defendant.


:



This matter came on for hearing on [DATE], before the Honorable [NAME], Superior Court Judge, on [JUVENILE]’s Appeal of Transfer of Jurisdiction from District Court to Superior Court, with [JUVENILE] present and represented by Attorney [NAME], and Assistant District Attorney [NAME], appearing on behalf of the State of North Carolina.  The Honorable Judge [NAME], after reviewing the “Request of Juvenile for Review of Specific Portions of Juvenile Record”, hearing arguments and reviewing the transcripts from the Probable Cause hearing and Transfer hearings, makes the following findings of fact:

1.
On [DATE] petitions were filed against the juvenile for the offenses of [OFFENSES}.

2.
On [DATE} the State announced its intent to transfer the case and the matter was set for a probable cause hearing on [DATE].

3.
On [DATE] the Honorable [NAME] presided over the Probable Cause hearing for [JUVENILE] regarding the pending charges of [NAME].  Judge [NAME] made a finding that Probable Cause exists for all the charges.

4.
On [DATE], the Honorable [NAME] presided over the Transfer hearing for [JUVENILE]. and determined that the case should be transferred to Superior Court after reviewing the factors required in N.C. Gen. Stat. §7B-2203(b).

5.
That the juvenile, through counsel, filed a Notice of Appeal on June 17, 2011, appealing both the finding of Probable Cause and the Transfer of Jurisdiction to Superior Court.

6.
That the appeal of Probable Cause is not before the undersigned judge at this hearing, only the issue of proper Transfer of Jurisdiction is before the Court.

7.
That the attorneys for the juvenile argued to this Court that the District Court abused its discretion in making its determination that the juvenile should be transferred to adult court.  

8.
That the District Court failed to consider and adequately address [JUVENILE]’s intellectual functioning in accordance with §7B-2203(b)(3).  The record does not reflect that services provided for [JUVENILE] were individualized to treat [JUVENILE]’s specific diagnosis of Conduct Disorder and Borderline Intellectual Functioning.  Findings by the District Court that [JUVENILE] corrected factual mistakes by the juvenile court counselors during their testimony, is not sufficient to overcome [JUVENILE]’s diagnosis of Borderline Intellectual Functioning, and this diagnosis should weigh in favor of this case remaining in District Court since [JUVENILE]’s reduced intellectual functioning contributed to his delinquent history.

9.
That the State, under its burden, failed to present sufficient and credible evidence from which the District Court could find that [JUVENILE]’s prior record demonstrates that the protection of the public and needs of the juvenile will be served by transferring the case to Superior Court, in accordance with N.C. Gen. Stat. §7B-2203(b)(4).  [JUVENILE]’s actual juvenile record was comprised of several simple assaults, possession of a weapon on school property, and a common law robbery where [JUVENILE] took a $1 bill from another juvenile at school.  There were no adjudications where any person was seriously injured or the public at large in danger.  

10.
That the District Court failed to make findings that the juvenile’s prior record does not demonstrate that the protection of the public and needs of the juvenile will be served by transferring the case to Superior Court.

11.
The State, under its burden, failed to provide evidence to the court that the “facilities or programs available to the court prior to the expiration of the court's jurisdiction” and “the likelihood that the juvenile would benefit from treatment or rehabilitative efforts” in accordance with N.C. Gen. Stat. §7B-2203(b)(6).  

12.
That the District Court made insufficient findings to address whether [JUVENILE] would benefit from treatment or rehabilitative efforts.  [NAME], a juvenile court counselor did provide testimony that [JUVENILE] was beginning to respond positively to home based counseling, which is indicative of the likelihood that he would benefit from treatment or rehabilitative services.

13.
That the State failed to show that, under N.C. Gen. Stat. §7B-2203(b)(7) and (8), that the offense was committed in an aggressive, violent, willful or premeditated manner.  There was no evidence proffered that suggested the crime was premeditated.  The only direct evidence of the crime was uncorroborated by evidence and evidence of [JUVENILE]’s involvement was circumstantial and tenuous.  There is very little reliable evidence that supports the theory that an offense was committed in an aggressive, violent, willful or premeditated manner.

14.
That the District Court did not make sufficient findings that the offense was committed in an aggressive, violent, willful or premeditated manner.

15.
That in considering the “seriousness of the offense and whether the protection of the public requires that the juvenile be prosecuted as an adult” according to N.C. Gen. Stat. §7B-2203(b) (8), the District Court failed to consider the potential dispositions for [JUVENILE], including confinement and educational and other therapeutic services, which disposition would provide adequate protection to the public.  


WHEREFORE, this Court concludes that the District Court abused its discretion in transferring the case to Superior Court, and remands the case back to District Court for Adjudication.


This the ___ day of [DATE].







_________________________________________







[NAME]







Superior Court Judge Presiding






