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Challenging defective first-degree murder petitions and automatic transfer
The purpose of this handout is to provide guidance to attorneys appointed to represent juveniles who are 13-, 14-, or 15-years old facing first-degree murder charges in district court and the prospect of automatic transfer to superior court.  Counsel should use this guide as a starting point and contact the Office of the Appellate Defender at (919) 354-7210 with questions.

I. Background
One of the many potential issues that has arisen in the wake of recent United States Supreme Court cases involving juveniles is whether automatic transfer provisions are constitutional.  The Court was critical of such provisions in Graham v. Florida, 560 U.S. 48, 68 (2010), and Miller v. Alabama, 567 U.S. 460 (2012).  One way to avoid automatic transfer is to challenge the petition.  Petitions in many first-degree murder cases involving 13-, 14-, or 15-year old juveniles fail to allege that the juvenile acted with premeditation and deliberation.  If that occurs in your case, you should argue that the petition is only sufficient to charge second-degree murder and, thus, that a discretionary sentencing hearing is required if the district court finds probable cause.  In addition, you should argue that North Carolina’s automatic transfer provision violates due process and cruel/unusual provisions of the United States and North Carolina constitutions.  These arguments are outlined in the motion below.  If you file the motion in one of your cases, please be sure to follow the steps below, which are designed to ensure that the arguments are preserved for review in the Appellate Division. 
II. How to present the argument
Please be sure to carefully review the motion below so that you are familiar with the arguments and authorities presented in the motion.  After reviewing the motion, be prepared to take the following steps:

1. Tailor the motion to your case and file it in district court before the probable cause hearing.  

2. Get a ruling on all of the arguments in the motion before the probable cause hearing begins.

a. Part of the reason for filing the motion is to ensure that the case only proceeds on a charge of second-degree murder if the district court finds probable cause.

3. If the court denies the arguments, finds probable cause to believe that your client committed first-degree murder, and orders that the case be automatically transferred to superior court, give notice of appeal of the order automatically transferring the case.

a. Under N.C. Gen. Stat. § 7B-2603, you may give notice of appeal “in open court or in writing within 10 days after entry of the order of transfer . . . .”

b. Oral notice of appeal is easier than filing written notice of appeal.  If you give oral notice of appeal, please be sure to enter notice of appeal after the court rules on the question of transfer.

4. Tailor the motion to superior court and file it in superior court before the appeal is heard in superior court.

5. At the hearing on the appeal, get rulings on all of the arguments presented in the motion.

6. If the client is convicted in superior court, give notice of appeal to the Court of Appeals.

7. Please be sure to notify the Office of the Appellate Defender about the appeal.  Please also advise the Office of the Appellate Defender that you litigated this issue in the Trial Division.   
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MOTION TO SET CASE FOR 

DISCRETIONARY TRANSFER HEARING
*****************************************

NOW COMES ____________, by and through counsel, and moves this Court to set the case for a discretionary transfer hearing in the above-captioned case.  In support of this motion, ___________ shows the following:

PROCEDURAL HISTORY
On ______, the juvenile court counselor approved the filing of a petition that purported to charge _____________ with first-degree murder.  However, the petition alleged only that ____________ “unlawfully, willfully, and feloniously did of malice aforethought kill and murder ____________.”
ARGUMENT
I. THIS COURT LACKS JURISDICTION TO TRANSFER THIS CASE TO SUPERIOR COURT AUTOMATICALLY UNDER N.C. GEN. STAT. § 7B-2200 BECAUSE THE PETITION ONLY ALLEGES THE ELEMENTS OF SECOND-DEGREE MURDER, WHICH IS SUBJECT TO DISCRETIONARY TRANSFER.
Subject matter jurisdiction is the “power of the court to deal with the kind of action in question,” Harris v. Pembaur, 84 N.C. App. 666, 667 (1987), and is a “prerequisite for the exercise of judicial authority over any case or controversy.”  Hardy v. Beaufort County Bd. of Educ., 200 N.C. App. 403, 408 (2009).  “A trial court must have subject matter jurisdiction over a case in order to act in that case.”  State v. Satanek, 190 N.C. App. 653, 656 (2008).  In virtually any area of the law that involves litigation, a pleading is necessary to invoke the jurisdiction of the trial court.  In criminal cases, the pleading that confers jurisdiction onto the court is the indictment.  N.C. Gen. Stat. § 15A-924; State v. Harris, 219 N.C. App. 590, 598 (2012).  In delinquency cases, that pleading is the petition.  N.C. Gen. Stat. § 7B-1802; In re T.K., ___ N.C. App. ___, ___ (2017).  According to N.C. Gen. Stat. § 7B-1802, the petition must contain a statement of facts supporting “every element of a criminal offense . . . .”

In this case, the petition alleged that ___________ “unlawfully, willfully, and feloniously did of malice aforethought kill and murder ______________.”  Although the petition purports to charge the Class A felony of first-degree murder, the allegations in the petition are insufficient to support first-degree murder.  “Murder in the first degree is the unlawful killing of a human being with malice and with premeditation and deliberation.”  State v. Calloway, 305 N.C. 747, 751, 291 S.E.2d 622, 625 (1982) (emphasis added).  Nowhere does the petition does allege that _________ acted with premeditation and deliberation.  Thus, the petition cannot support a prosecution for first-degree murder.

When an indictment sufficiently alleges a lesser included offense, it may support a judgment that is entered on the lesser offense.  State v. Bullock, 154 N.C. App. 234, 245 (2002).  The same result should obtain here.  Second-degree murder is the unlawful killing of another with malice, but “without premeditation and deliberation.”  State v. Coble, 351 N.C. 448, 449, 527 S.E.2d 45, 46 (2000).  Because the petition in this case does not allege that __________ acted with premeditation and deliberation, the case may only proceed under a charge of second-degree murder.  To that end, if the State intends to transfer the case to adult court, it may only do so if this Court concludes that transfer is appropriate after a discretionary transfer hearing under N.C. Gen. Stat. §§ 7B-2200 and 7B-2203. 

In In re K.R.B., 134 N.C. App. 328 (1999), the petition alleged that the juvenile “unlawfully, willfully and feloniously did of malice aforethought kill and murder” the victim.  After the trial court found that there was probable cause to conclude that the juvenile committed first-degree murder, the case was automatically transferred to adult court.  The juvenile appealed and argued that the petition did not support a charge of first-degree murder.  However, the Court of Appeals upheld the petition, asserting that it “adequately charged the offense in a clear and concise manner and informed juvenile of the charge against him so he could adequately prepare a defense.”  In re K.R.B., 134 N.C. App. at 331.  

Although the petition in K.R.B. is similar to the petition in this case, K.R.B. is not binding on this case because it violates precedent from the Supreme Court of North Carolina.  See Cannon v. Miller, 313 N.C. 324 (1985) (holding that the Court of Appeals has a “responsibility to follow” the decisions of the Supreme Court of North Carolina).  The analysis in K.R.B. is not lengthy.  To the extent that the Court determined that a petition lacking allegations that the juvenile acted with premeditation and deliberation could support a charge of first-degree murder, the Court’s holding violates Calloway – and other Supreme Court decisions – that make clear that the essential elements of first-degree murder include premeditation and deliberation.
To the extent that the Court believed that the petition was couched in the language of N.C. Gen. Stat. § 15-144, which permits short-form indictments for first-degree murder in criminal cases, the Court’s reasoning likewise violates Supreme Court precedent.  Short-form indictments are “special instruments” that relax the requirements for criminal pleadings.  State v. Hunt, 357 N.C. 257, 272 (2003).  However, short-form indictments exist only in criminal cases.  Indeed, N.C. Gen. Stat. § 15-144 falls under Chapter 15 of North Carolina’s General Statutes, which is “Criminal Procedure.”  By its terms, therefore, N.C. Gen. Stat. § 15-144 only applies to criminal charges.  Moreover, courts may not “read into” the Juvenile Code “provisions that were not included by the legislature.”  See In re D.L.H., 364 N.C. 214, 216 (2010) (refusing to apply a jail credit statute under Chapter 15 of the General Statutes to a juvenile delinquency case because the statute “makes no reference to its applicability in juvenile matters”).  Thus, the petition in this case cannot be upheld on the ground that it complies with the short-form indictment statute for first-degree murder under N.C. Gen. Stat. § 15-144.

Because of N.C. Gen. Stat. § 15-144, the State is no longer required to allege in a first-degree murder indictment in a criminal case that the defendant acted with premeditation and deliberation.  State v. Lowe, 295 N.C. 596, 602, 247 S.E.2d 878, 882 (1978) (“It is now clear that by virtue of G.S. 15-144 premeditation and deliberation do not have to be alleged in an indictment for first-degree murder”).  However, there is no provision in the Juvenile Code that relaxes the pleading requirements for petitions in delinquency cases.  Instead, under N.C. Gen. Stat. § 7B-1802, the petition must contain a statement “asserting facts supporting every element of a criminal offense . . . .”  “Where jurisdiction is statutory and the Legislature requires the Court to exercise its jurisdiction in a certain manner, to follow a certain procedure, or otherwise subjects the Court to certain limitations, an act of the Court beyond these limits is in excess of its jurisdiction.”  Eudy v. Eudy, 288 N.C. 71 (1975).  Because the petition in this case does not contain facts indicating that ____________ acted with premeditation and deliberation, it does not support a charge of first-degree murder and the State can only proceed based on a charge of second-degree murder.
II. North carolina’s automatic transfer law under N.C. GEN. STAT. § 7b-2200 violates due process and the prohibition against cruel and unusual punishment under the United States Constitution because it prevents trial courts from making an individualized determination when transferring a child charged with first-degree murder to adult court.

If this Court believes that the petition supports a charge of first-degree murder, it should nevertheless grant a discretionary transfer hearing because the automatic transfer provision of N.C. Gen. Stat. § 7B-2200 violates both the due process provisions under the Fifth  and Fourteenth Amendments to the United States Constitution and the prohibition against cruel and unusual punishment under the Eighth Amendment to the  United States Constitution, which is applied to the States through the Fourteenth Amendment.

The right to due process protects “those ‘fundamental conceptions of justice which lie at the base of our civil and political institutions,’ Mooney v. Holohan, 294 U.S. 103, 112 (1935), and which define ‘the community’s sense of fair play and decency,’ Rochin v. California, [342 U.S. 165, 173 (1952)].”  United States v. Lovasco, 431 U.S. 783, 790 (1977).  Children are entitled to due process protection.  In re Gault, 387 U.S. 1, 13 (1967).  “The fundamental premise of procedural due process protection is notice and the opportunity to be heard.”  Peace v. Emp’t Sec. Comm’n, 349 N.C. 315, 322 (1998).  The right to due process also extends to procedures that allow children to be transferred to adult court.  As explained by the Supreme Court, “there is no place in our system of law” for transferring a child to adult court “without ceremony – without hearing, without effective assistance of counsel, without a statement of reasons.”   Kent v. United States, 383 U.S. 541, 553 (1966).

In recent years, the United States Supreme Court has emphasized that juveniles warrant greater protections than adults.  In Roper v. Simmons, 543 U.S. 551, 573 (2005), the Court barred the use of capital punishment for juveniles.  In Graham v. Florida, 560 U.S. 48, 68 (2010), the Court prohibited LWOP sentences for non-homicide offenses committed by juveniles.  And in Miller v. Alabama, 567 U.S. 460, 479 (2012), the Court barred mandatory LWOP sentences for juveniles, even for homicide offenses.  In each case, the Court justified these greater protections because juveniles, as a class, are less culpable than adults and have greater capacity for reform.  Indeed, the Court explained in Miller that the sentencing court “misses too much” if it treats every child the same and fails to take into account factors that are specific to each individual juvenile.  Our own Supreme Court has recognized that because juveniles are different from adults, the court system has a “greater duty” to protect the rights of juveniles.  In re T.E.F., 359 N.C. 570, 575, 614 S.E.2d 296, 299 (2005) (citations omitted).
Moreover, the United States Supreme Court has counseled against the use of mandatory transfer hearings.  In Graham, the Court held that “criminal procedure laws that fail to take youth into account would be flawed.”  Graham, 560 U.S. at 76.  In Miller, the Court was critical of automatic transfer laws because they provide “no apparent opportunity to seek transfer to juvenile court” nor any “statutory mechanism for judicial reevaluation.”  Miller, 567 U.S. at 487-88.
Here, the mandatory transfer provision of N.C. Gen. Stat. § 7B-2200 is unconstitutional and violates the right to due process because it prevents the juvenile court judge from taking any individual circumstances into account before transferring a child to adult court. This inflexible, one-size-fits-all approach is inconsistent with the juvenile’s right to a hearing to determine whether the juvenile’s individual circumstances warrant being subjected to the harsher punishments and consequences that are imposed in adult court.

Automatic transfer also violates the Eight Amendment.  To determine whether a procedure violates the Eighth Amendment, the court must consider objective indicia of society’s standards, as expressed in legislation across the country.  The Court must also exercise its own independent judgment and consider the culpability of juveniles subject to the procedure, the severity of their sentences due to the procedure, and the legitimate penological goals behind the procedure—that is, how well it serves the state’s interest in the four goals that the Supreme Court has recognized as legitimate: retribution, deterrence, incapacitation, and rehabilitation.  Graham, 560 U.S. at 71 (citing Ewing v. California, 538 U.S. 11, 25 (2003)).

On the first point, society’s standards have changed since 1969, when the General Assembly first allowed automatic transfer.  See 1969 N.C. Sess. Laws Ch. 911 (H 627); N.C. Gen. Stat. § 7A-280 (1969).  The National Conference of State Legislatures has observed legislative initiatives between 2001 and 2011 that “reflect the trend in states to treat and rehabilitate youth in the juvenile justice system instead of sending them to the more punitive-oriented adult system.” Sarah A. Brown, Nat’l Conf. of St. Legislatures, Trends in Juvenile Justice State Legislation: 2001-2011 5 (2012), available at http://www.ncsl.org/documents/cj/trendsinjuvenilejustice.pdf.  In 2017, our own General Assembly enacted the Juvenile Justice Reinvestment Act, which increased the age of juvenile court jurisdiction to eighteen.  2017 N.C. Sess. Laws 57 (S 257).  Thus, there is an emerging national consensus to keep children in juvenile court instead of transferring them to adult court.

On the second point, courts should be informed by Roper, Graham, and Miller. That is, the Supreme Court has made clear in those cases that juveniles are less culpable than adults because they are less mature, more vulnerable to the negative influence of peers and other pressures, and their character is not as well formed.  That is, the transient rashness, proclivity for risk, and inability to assess consequences renders juveniles less blameworthy than adults.  At the same time, because a juvenile’s character is not formed, juveniles have greater prospects for reform.  Ultimately, the problem with automatic transfer laws is not that they expose juveniles to adult sentences, but that they do so automatically and without any individualized considerations.

_______________ acknowledges that the Court of Appeals held in State v. Stinnett, 129 N.C. App. 192 (1998), that North Carolina’s automatic transfer did not violate the Eighth Amendment or Article I, § 27 of the North Carolina Constitution.  However, Stinnett did not address the argument that automatic transfer violates the juvenile’s right to due process.  In addition, Stinnett pre-dated Roper, Graham, and Miller, as well as recent legislative reforms aimed at keeping juveniles in juvenile court.  Thus, Stinnett does not prevent this Court from holding a discretionary transfer hearing in this case.
In conclusion, the automatic transfer provision of N.C. Gen. Stat. § 7B-2200 violates both the right to due process and the prohibition against cruel and unusual punishment in the United States Constitution because it deprives juveniles of an individualized hearing to determine whether the juvenile should be subjected to the harsher sentencing scheme that is only available in the adult criminal justice system.  Therefore, if this Court finds that there is probable cause to believe that _________ committed the offense of first-degree murder, it should not enter an order automatically transferring the case to adult court, but should instead hold a discretionary transfer hearing to determine whether transfer is truly warranted for this child.
III. North carolina’s automatic transfer law under N.C. GEN. STAT. § 7b-2200 violates due process and the prohibition against cruel OR unusual punishment under the North carolina Constitution because it prevents trial courts from making an individualized determination when transferring a child charged with first-degree murder to adult court.

In addition to the protection afforded _____________ by  the United States Constitution in amendments V, VIII, and XIV, ___________ is also protected under Article I, §§ 19 and 27 of the North Carolina Constitution.  Although our Supreme Court has historically analyzed cruel and/or unusual punishment claims the same under both the federal and state Constitutions, State v. Green, 348 N.C. 588, 603, 502 S.E.2d 819, 828 (1998), it has also made clear that federal case law on federal protections does not control how it should interpret the North Carolina Constitution.  See generally Horton v. Gulledge, 277 N.C. 353, 359 (1970); Henry v. Edmisten, 315 N.C. 474, 480 (1986).  North Carolina is free to “adopt in its own Constitution individual liberties more expansive than those conferred by the Federal Constitution.”  Pruneyard Shopping Ctr. v. Robins, 447 U.S. 74, 81 (1980).  North Carolina has done just that in other circumstances.  See, e.g., State v. Carter, 322 N.C. 709, 370 S.E.2d 553 (1988) (rejecting under the North Carolina Constitution the good-faith exception to the exclusionary rule under the Fourth Amendment); State v. Cofield, 320 N.C. 297 (1987) (finding “independent state grounds” under the North Carolina Constitution to prohibit discrimination in jury selection).  Indeed, for due process arguments, state courts must make an “independent determination” of the individual’s rights under the state constitution.  McNeill v. Harnett Cty., 327 N.C. 552, 563, 398 S.E.2d 475, 481 (1990).  Finally, Green is of limited use today for cruel or unusual punishment arguments.  Green is 20 years old; it drew dissent within the Court; and, most importantly, it predated Graham, Roper, and Miller.  
If this Court does not find that automatic transfer is unconstitutional under the federal constitution, it should nevertheless find the procedure unconstitutional under the due process and cruel or unusual provisions of the state constitution.  Specifically, “the disjunctive term ‘or’ in the [cruel or unusual punishment language of the] State Constitution expresses a prohibition on punishments more inclusive than the Eighth Amendment.”  Harry C. Martin, Symposium:  “The Law of the Land”: The North Carolina Constitution and State Constitutional Law: The State as a “Font of Individual Liberties”: North Carolina Accepts the Challenge, 70 N.C.L. Rev. 1749, 1757 (1992).  It is the “state judiciary that has the responsibility to protect the state constitutional rights of the citizens . . . .”  Corum v. University of North Carolina, 330 N.C. 761, 783 (1992).  Thus, when a court is faced with an opportunity to provide its people with increased protection, it should “seize the chance.”  Harry C. Martin, “The Law of the Land,” 70 N.C.L. Rev. at 1751.  

Other states have similarly found greater protections in their own constitutions.  See State v. Bassett, 428 P.3d 343, 350 (Wash. 2018) (concluding that the state constitution of Washington “provides greater protection than the Eighth Amendment”); State v. Lyle, 854 N.W.2d 378, 387 (Iowa 2014) (observing that “Iowans have generally enjoyed a greater degree of liberty and equality” under the state constitution of Iowa); Diatchenko v. DA, 1 N.E.3d 270, 283 (Mass. 2013) (finding in its State Constitution “greater protections” of the rights of the accused than under corresponding federal provisions); People v. Bullock, 485 N.W.2d 866, 872 (Mich. 1992) (holding that a provision of the state constitution of Michigan prohibiting cruel or unusual punishment provided broader protection than Eighth Amendment).  North Carolina courts should do the same.

Undersigned counsel incorporates the arguments and authorities from Issue II above into this argument.  Should this Court does determine that automatic transfer is not prohibited by the federal constitution, it should determine that the procedure is prohibited under the greater protections that exist under the North Carolina Constitution.
WHEREFORE, for the above reasons, ________ respectfully requests that this Court set this case for a discretionary transfer hearing based on the offense of second-degree murder.
Respectfully submitted, this the ____ day of ____________, 20__.
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